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CRIMINAL LAW AMENDMENT (SEXUAL ASSAULT AND OTHER MATTERS) BILL 2004 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [5.06 pm]:  For one horrifying moment I thought I had lost my place 
and that I would have to start again, but I have found my place and will be able to continue without returning to 
the beginning!   

As I was saying, the exception that is made with regard to counselling is if it starts to show that fraud is involved 
in bringing the matter forward.  Quite obviously, that should be allowed to be brought forward.   

The next provision deals with section 26 of the Evidence Act and is a rephrasing of current section 26.  On the 
face of it I cannot see any objection to that, but again it is not the words with which one has a problem but the 
practical implications of it.  Quite appropriately, it enables the court to protect people from what was called 
indecent or scandalous questions and is now described as improper questions.  I will provide the meaning of the 
two terms.  Section 26 of the Evidence Act currently provides, under the heading “Indecent or scandalous 
questions”, that - 

The court may forbid any question it regards as - 

(a) indecent or scandalous, although such question may have some bearing on the case before the 
court, unless the question relates to facts in issue, or to matters necessary to be known in order 
to determine whether or not the facts in issue existed; or  

(b) intended to insult or annoy, or needlessly offensive in form, notwithstanding that such question 
may be proper in itself.  

The Bill provides a slightly more extensive definition under proposed new section 26, headed “Improper 
questions” -  

The court may disallow a question put to a witness in cross-examination, or inform the witness that it 
need not be answered, if the question is - 

(a) misleading; 

I do not think that is anything new, because the court, because of its common law jurisdiction, has always had 
the right to tell a person that he does not have to answer a misleading question.  I will give an example of a 
misleading question.  A misleading question is one that often assumes an answer that the person has not given.  
Someone might ask a person whether he was speeding down the road and the person might answer that he was 
not.  The next question might be, “When you were speeding down the road, did you think about the people you 
might hurt?”  If the person has already said that he was not speeding down the road, the other person cannot 
continue to assume that he got an answer different from the one that he did get.  One might ask a person whether, 
when driving down the road, he considered that there was anybody he might hurt.  That is perfectly all right.  
However, that cannot be assumed because, in that way, the person is being misled and is not being given an 
alternative.  The witness might say “Hang on, I did not say that.”  It might be a trick question.  That is nothing 
unusual.  Proposed new section 26(1)(b) reads -  

unduly annoying, harassing, intimidating, offensive, oppressive or repetitive.  

That reminds me of that wonderful Frank and Ernest cartoon of a caveman with a dinosaur sitting in the 
background.  A very battered looking Frank says to Ernest, “I was beaten, pulped, thumped, dumped, hit and 
generally given a hard time.  It must have been a thesaurus.”  I think somebody got out his thesaurus and has put 
every single one of those words into this legislation.  The Bill refers to “unduly annoying, harassing, 
intimidating, offensive, oppressive or repetitive”.  If we were to delete things on the basis of repetitiveness, half 
the clause would disappear!  On the face of it, I do not see a particular problem with it, apart from there being a 
certain amount of redundancy.  Proposed new subsection (2) reads -  

Subsection (1) extends to a question that is otherwise proper if the putting of the question is unduly 
annoying, harassing, intimidating, offensive or oppressive.   

That extends to the manner in which it is put forward.  That seems reasonable enough.  I do not think that 
actually changes the law.  Proposed new subsection (3) reads -  

Without limiting the matters that the court may take into account for the purposes of subsection (1), it is 
to take into account -  

(a) any relevant condition or characteristic of the witness, including age, personality and 
education; and  
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(b) any mental, intellectual or physical disability to which the witness is or appears to be 
subject.   

That is not a bad idea.  However, it does not take into account language.  I do not think the fact that a person 
does not speak English very well is a conditional characteristic of the witness.  It is more allied to age, 
personality or education. 

Hon Giz Watson interjected.   

Hon PETER FOSS:  The witness may speak Italian.  I would not have thought so, especially when age, 
personality and education are included.  One of the worst things that can happen to a witness in court occurs 
when he cannot speak English or cannot speak it very well.  I used to tell witnesses who had imperfect English 
that they should get an interpreter.  They are far better off with an interpreter, because at least they are lucid.  We 
have a tendency to assume that people who do not speak English very well are a bit thick or dishonest.  We do 
not intend to do that; however, that is the way it appears in court.  Some witnesses appear to be evasive, often 
because they do not understand the language.  I will provide members with an example.  I was in Broome with 
Mrs Glynis Sibosado when one of the land claims was being decided by the federal court.  While we were up 
there, she ducked into the court to have a quick look at the giving of evidence.  She came out of the court highly 
distressed because she said that the witnesses were attempting to answer questions that were put to them in 
English and that they did not understand the questions.  The answers they had given appeared to mean one thing 
but, in fact, if they had understood the questions properly, they would have given different answers.  A person 
reading the transcript would have thought that the questions were quite simple and made sense.  The answers 
were quite simple and made sense.  However, for a person who understood the Aboriginal language that was 
being used, it was quite clear that the witnesses had not understood the questions and would have given different 
answers had they done so.   
I will give another example.  The Queensland Government published a book of Aboriginal English.  I remember 
suggesting that we should get one to use in the courts.  If I were to say to an Aboriginal person that a person is 
“finished” or “gone”, it means that the person is dead.  It does not mean that to us.  It is even more dangerous 
when a person’s idiomatic usage is different.  Again, this was a matter of quite considerable concern to Mrs 
Glynis Sibosado.  I should mention that the late Mrs Glynis Sibosado was a very passionate advocate for 
Aboriginal people.  She was awarded the award of Officer in the Order of Australia.  She was Chairman of the 
Aboriginal Justice Council and, in that capacity, attended the national summit on Aboriginal deaths in custody.  
She was an immense fighter for the Aboriginal people and understood their plight, especially in the justice 
system.  She was particularly keen on the question of Aboriginal English and was also keen that the book of 
Aboriginal English be published.  Strangely enough, when she died she was a victim of the same words.  When 
she was sick, Aboriginal people rang the Perth hospital and were told that she had gone.  She had actually gone 
back to Broome.  However, they thought that she was dead.  It is one of those things that we think people 
understand.  However, often they do not.  We think people are being evasive, but they are actually struggling 
with the language and are not prepared to admit it.  If I determined during the course of obtaining a client’s proof 
of evidence that his or her English was not too good and that he or she did not have the capacity to understand, I 
would advise him or her that he or she would be far better off with an interpreter.  To the extent that a person 
understands English, he or she also has to have time to understand the question.  There are two bites to the 
cherry.  A person has to be questioned in a form that he or she understands.  Depending on how good an 
interpreter is, a witness will give an answer that he or she understands and means.  If witnesses rely on their 
inadequate use of language, it is quite possible they will not be understood.   

Similarly, I believe that questions can be improper if they do not take into account a person’s understanding of 
language.  I do not think that that is a mental, intellectual or physical disability.  At least, I would not like it 
described as a mental, intellectual or physical disability.  If I could speak the number of Aboriginal languages 
that most Aboriginals can speak, I would not regard that as an intellectual disability.  Indeed, I would regard it as 
an intellectual achievement.  If I could speak a number of foreign languages and if I could also speak English to 
the extent that some new Australians can speak English, I would not consider myself as someone with an 
intellectual disability, but as someone who was doing pretty well indeed.  I would absolutely love to have their 
language capacity.   

Hon Nick Griffiths:  What you say is fair enough.  However, notwithstanding that, the words in the clause refer 
to any relevant condition, including education.  It is not to say that a person who does not speak English well is 
uneducated.  Many people who do not speak English at all are very well educated.  However, the point can be 
related to a person’s understanding of English.  

Hon PETER FOSS:  I understand totally what the minister said.  The only reason I raise this issue is that 
although we pass hundreds of pieces of legislation that never go before the courts, anything that we pass in the 
area of criminal law, particularly in the area of evidence, will be tested not only every day, but also hundreds of 
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times every day.  Those laws will be appealed because the Legal Aid Commission allows those appeals to take 
place.  The refusal to allow a person to put a question when that question is immaterial may very well constitute 
grounds for appeal.  We are now codifying matters that were not previously codified.  There is always a bit of a 
risk putting in writing things that were not previously in writing.  The first part of proposed section (1)(a), as it 
stands at the moment, is probably nothing new.  I do not think it is new at all.  That is my understanding of the 
law of evidence as it is.  However, now that we have gone through all the trouble of writing a substitute, let us 
get it right.  I am not disagreeing with the sentiment.  I am asking the Government whether it has got it wrong.  
By expressing the sentiment, will the Government run the risk of limiting the capacity of the courts to control its 
procedures?  It is important that the courts do not allow witnesses to be harassed.  I agree that the Bill contains a 
number of alternatives.  However, proposed section 26(1)(b) is like a thesaurus.  Have we left something out?  If 
a thesaurus is to be included, put in the whole dictionary.  I am concerned that the Bill goes to extraordinary 
lengths, almost Victorian lengths, to look at all possibilities.  The defendant went down on one knee, the other 
one or both of them - it considers alternatives as a way of describing matters.  Have we exhausted all possibilities 
by going to such extraordinary lengths?  I raise this matter with the minister.  I do not suggest any amendment.  I 
raise it in the spirit of cooperation with which I have approached this legislation to date. 

The Bill will amend section 27 of the Criminal Code, and this amendment is consequential to proposed section 
26.  The amendment to section 27 is very important because it will prohibit the publication of a question that will 
be barred under the previous measure.   

It will be interesting to discover the result from proposed section 31A.  Again, I see a problem not so much with 
the concept or the ideas as with how well it will be implemented and its practical effect.  Proposed section 31A 
deals with propensity and relationship evidence, which is one of those very difficult areas.  Propensity evidence 
taken to its logical extreme means that it can be said that a person has committed an offence before; therefore, 
that person committed the offence in question.  There is obviously good reason to have propensity evidence 
applied in sexual matters.  Defendants have escaped conviction in a number of cases because they were given the 
benefit of the doubt.  If a course of conduct shows that this person behaved in a certain manner, it is quite 
unlikely he would have been given the benefit of the doubt.  Propensity evidence is highly prejudicial, but it 
possibly is also highly relevant.  That is a real problem.  It is wanted because it is so prejudicial, and one must be 
careful with it because it is so prejudicial.  A line must be drawn somewhere between the total protection of 
people and a situation of behaviour becoming obvious.  Such people normally do not go in the witness box in 
this regard as the presumption of innocence is relied upon.  Some of that protection will be restricted by 
amendments made to criminal procedures some time ago; that is, some opportunities to use this evidence will be 
reduced.  Nevertheless, it is still an area of concern.  For the benefit of the House, proposed section 31A reads - 

 “propensity evidence” means - 
  (a) similar fact evidence or other evidence of the conduct of the accused person; or 
  (b) evidence of the character or reputation of the accused person or of a tendency that the 

accused person has or had; 

That is interesting.  It states that all these matters prove that the person did it.  Give a dog a bad name is one way 
to describe it.  Once it is said that the person has a propensity or tendency or has a reputation, that evidence can 
be led to show that the person did the crime.  One need not be a genius to work out that there are some dangers 
in that process.  I am sure many other people could indicate some more fortunate wording than that I am capable 
of proposing.  The provision further reads - 

 “relationship evidence” means evidence of the attitude or conduct of the accused person towards 
another person, or a class of persons, over a period of time. 

That is the Jack van Tongeren clause.  If a person goes around saying nasty things on a racist basis, that person 
must be guilty of the offence.  I must not speak about things that may well be sub judice.  The mere fact that a 
person is most vocal on the subject does not mean that the person painted racist graffiti all over a shop.  
Logically, because he made those comments, another person may have said, “That’s a good idea; I’ll paint all 
over this shop.”  Members can see the inherent danger in evidence of this nature.  With propensity or relationship 
evidence, there is no logical, scientific connection between the evidence and the act - there is not even a social 
connection necessarily between the two.  Such evidence is obviously not admitted willy-nilly, but some 
significant changes are to be made.  Proposed section 31A(2) reads - 

 Propensity evidence or relationship evidence is admissible in proceedings for an offence if the court 
considers - 

 (a) that the evidence would, either by itself or having regard to other evidence adduced or to be 
adduced, - 

I suppose that that also might be propensity or relationship evidence - 
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  have significant probative value.   

It is left for the court to decide “significant probative value”.  Who knows what it will decide?  It is of concern to 
me that I do not know what it means.  Further - 

 (b) that the probative value of the evidence compared to the degree of risk of an unfair trial, is 
such that fair-minded people would think that the public interest in adducing all relevant 
evidence of guilt must have priority over the risk of an unfair trial. 

There is an assumption in the second paragraph - namely, “that the public interest in adducing all relevant 
evidence of guilt”.  Is that evidence of guilt?  Is propensity or relationship evidence evidence of guilt?  It is 
evidence only of a propensity or evidence of an attitude or conduct.  However, does it actually prove or help to 
prove the facts attempted to be proved?  Logically, it does not.  It might - only might - be relevant in cases in 
which the person by his or her defence says things that propensity or relationship evidence might discount.  In 
other words, it might be used to discount a defence.  Without anything else, it does not prove anything.  There is 
no necessity that a person did something purely because he or she is in a group of people who might have done 
that act.  To give an example, somebody might be murdered in Parliament House.  All members of Parliament 
are here.  We are the people who could have done the murder.  The fact we are here is not evidence that we did 
it.  If we can prove we were somewhere else, we would have the defence called an alibi - that is the only thing 
that is an alibi; that would certainly prove we could not have committed the crime. 

Hon Nick Griffiths:  In this case, they would be paired.   

Hon PETER FOSS:  Yes.  The fact we were all here merely means that we had the opportunity; it does not prove 
that a certain person did it.  It is still a possibility.  A lot of reasons could be found to say a person did not 
commit the act.  A person might have a propensity.  A person may say, “I liked this person.  I got on very well 
with him.  He was my best friend.”  That is relationship evidence.  That may eliminate that person.  Relationship 
evidence is that they were best mates.  On the other hand, that evidence might be good reason for that person to 
have committed the crime.  Who knows?  The evidence may not be used for other reasons, apart from the 
proposed section under consideration.  The reality is that there is no logical - by that, I mean a traditional form of 
logic - connection between either propensity or relationship evidence that says that establishing this point as 
evidence means that something else took place.  This provision will make such material evidence.  Maybe it will 
not do so because the question remains: what does proposed section 31A(2)(b) mean?  I do not intend to clarify 
it.  However, I will read it again because it is an interesting provision -  

that the probative value of the evidence compared to the degree of risk of an unfair trial, is such that 
fair-minded people would think that the public interest in adducing all relevant evidence of guilt must 
have priority over the risk of an unfair trial. 

How can we ever satisfy that test?  I do not think it is relevant evidence of guilt.  All it is is relevant evidence of 
the propensity and the relationship, which is highly prejudicial but, in logic, does not prove anything; however, it 
can discount a defence.  I had thought that the process by which this would be introduced would be by allowing 
the reopening of the trial for the purpose of adducing this type of evidence.  Keeping in mind the changes we 
have made to criminal procedure in which we have given a broad opportunity to the prosecution to reopen the 
trial, and the person does not give proper particulars of his defence and raises a new matter, there is now the 
possibility of reopening the case.  I would have no problem with this provision going in at that stage because it 
could very well be evidence, and it could very well disprove something that came up in the course of the defence 
either by way of argument or by way of evidence, either to disprove a factual allegation by the defendant or one 
of his witnesses or to disprove a proposition raised by the defence counsel as to an alternative method by which 
the offence could have occurred. 

Of all the proposed sections in this legislation that give me some concern, proposed section 31A, by reason of its 
vagueness and possible unintended operation, gives me the most concern.  I understand what the minister is 
seeking to achieve, but I suspect that the point in time and the manner by which he is seeking to achieve it is ill 
conceived.  For what that is worth, I offer those views to the minister, and I am sure many far more able 
arguments will be presented to the court the first time that propensity evidence goes in, and it will indubitably go 
to appeal.  Knowing the way in which the courts deal with criminal law matters, this is something that, unless it 
is tied down carefully, will be disregarded by the court.   

There is a real problem with proposed section 31A(2)(b) and the words “all relevant evidence of guilt”.   

Proposed section 31A(3) states -  

In considering the probative value of evidence for the purposes of subsection (2) it is not open to the 
court to have regard to the possibility that the evidence may be the result of collusion, concoction or 
suggestion. 



Extract from Hansard 
[COUNCIL - Tuesday, 21 September 2004] 

 p6044c-6052a 
Hon Peter Foss; Hon Giz Watson; Hon Nick Griffiths 

 [5] 

That is probably going a bit too far.  We should probably have some sort of capacity for a voir dire hearing if 
there is real evidence that it is open to collusion, concoction or suggestion.  If there is real evidence that the 
propensity evidence or relationship evidence is the result of collusion, concoction or suggestion, we should be 
able to put it to the court and have the court decide the matter.  Why can we not do that on voir dire?  Proposed 
subsection (3) states that it is not even open to the court to consider the possibility.  Even if we were to have a 
voir dire hearing and were able to bring some substantives or support that the evidence was subject to 
concoction, where would we stand?  We should not forget that we got rid of the committal proceedings, an 
action which I supported.  The situation is now different.  Was it a good idea to get rid of committal hearings?  I 
think it was.  There were undoubtedly some risks in doing that, and I think the Greens (WA) even opposed it if I 
remember rightly.  However, having done that we cannot ignore the fact that we have done it.  If somehow or 
other propensity evidence or relationship evidence is given as a result of a collusion, concoction or suggestion, 
the court cannot object to it on the basis of a possibility that that was the cause for it.  The court is not able to do 
that; there is a total prohibition on the court from even considering it, and there is not the opportunity during the 
committal proceedings to test that concoction.  Of all the provisions, that is the one that is dodgy and needs to be 
seriously looked at.  I hope it will be looked at by the standing committee of the House.   

Clause 14 of the Bill then deals with some fairly extensive alterations to sections 106A to 106R of the Evidence 
Act.  These amendments are really rejigging a provision that was put in for the protection of witnesses, 
particularly those in vulnerable situations and usually in sexual offences.  It is funny to find the statutory 
declarations provision in section 106 of the Evidence Act, but I am glad it will disappear from there and be 
inserted into the new oaths, affidavits and statutory declarations legislation, and not before time.  It sits very 
strangely in the middle of the Evidence Act.  The amendments to sections 106A to 106R deal with the protection 
of witnesses who are vulnerable.  The Bill makes a number of changes, and I generally support them.  The only 
concern I have is with the process, but I do not intend to go through that process in detail because my 
examination would not add greatly to the understanding of it.  As I said, it is not an area that I have ever had any 
experience of, and I do not think I am really a competent person to talk on it.  I say that with regard to almost 
everybody.  I do not think Hon Nick Griffiths was a regular counsel on behalf of defendant rapists or alleged 
child molesters; therefore, we share a collective ignorance of factual experiences that we could apply.  Actually, 
I might have got Hon Nick Griffiths wrong; I could have done him an injustice; he could have a wealth of 
experience of which I am unaware.   

Hon Nick Griffiths:  Not a wealth of experience.  I have had some experience.   

Hon PETER FOSS:  Then he is way ahead of me in that respect, and he might be able to go through the 
individual clauses and the procedures with a little more of an advantage than I have.  

Clause 14 first deals with the definition of “serious sexual offence”.  It is not an unusual definition, and it picks 
up repealed offences, which is a good idea.  There is always the possibility that people can be prosecuted for 
offences that occurred prior to the alterations that took place in 1992.  This clause brings in a new definition of a 
“special witness”.  The biggest difference is that it makes a definition; it does not change the definition of what a 
special witness is; it just allows those words to be used elsewhere and to extend the protections.  The clause gets 
rid of the words “video taped recording” and inserts instead “visual recorded interview” to allow for new 
technology and terminology.  Proposed section 106A then goes on to make some substantial alterations.   

Proposed section 106B is an interesting provision, because it deals with evidence of children under 12 years of 
age.  Children under 12 years can give evidence in two ways: by sworn evidence or unsworn evidence.  If a child 
gives sworn evidence, the judge is to inquire whether the child has some understanding of what an oath is, 
because once that child gives evidence on oath, it receives greater weight than if it is not on oath.  At the 
moment, section 106B(2) reads - 

A child who is under the age of 12 years is competent to take an oath or make a solemn affirmation if in 
the opinion of the Court or person acting judicially the child understands that -  

(a) the giving of evidence is a serious matter; and 

(b) he or she in giving evidence has an obligation to tell the truth that is over and above the 
ordinary duty to tell the truth. 

The explanation for deleting the words “is over and above the ordinary duty to tell the truth” is contained in the 
explanatory memorandum, which reads - 

Clause 15. Section 106B amended 
Removes the words “that is over and above the ordinary duty to tell the truth”, because it is very 
difficult for a child who is brought up to tell the truth to his or her mother, to deal with a concept that it 
is more important to tell the truth in court than to his or her mother. 
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I suggest that a child who does not understand that it is more important to tell the truth in court, and that the 
consequences of not telling the truth are considerably more important than those of not telling the truth to his or 
her mother, should not be giving sworn evidence.  I can understand that some children might not understand that, 
and therefore they would not understand the concept of an oath.  Many adults will lie through their teeth, but 
they understand that, if they lie under oath, they either imperil their immortal souls or run the risk of being jailed 
for perjury.  They will therefore seek to tell the truth.  Lawyers, in particular, do not like lying under oath.  I 
always knew that if a lawyer was called as a witness we would get the truth, because lawyers are absolutely stark 
raving petrified of lying under oath.  As counsel, I knew that if I had an opportunity to get a lawyer onto the 
stand I would have a merry time, because the lawyer would be so careful about telling the truth.  

Hon Paddy Embry:  It would be nice if members of the public shared that view.  

Hon PETER FOSS:  I must admit that some members of the public probably should not be believed on oath, 
because they do not have too close to their minds what the true significance of the oath is.  Of course, under the 
Muslim system of law, an infidel is not believed under any circumstances, whereas a follower of the faith giving 
evidence contrary to that of an infidel will be believed as a matter of law.  This makes it very difficult to sue in 
Arabic countries, unless one is a Muslim.  

Hon Paddy Embry:  It would be a very persuasive method of conversion! 

Hon PETER FOSS:  It could be!  I am not saying that I believe that children under 12 should not be allowed to 
give evidence.  I thought we already had a process for that, which is the difference between section 106B(2) and 
section 106C, which reads - 

A child under the age of 12 years who is not competent to give evidence under section 106B may give 
evidence without taking any oath or making a solemn affirmation if the Court or person acting 
judicially forms the opinion, before the evidence is given, that the child is able to give an intelligible 
account of events which he or she has observed or experienced. 

That is a distinction.  We seem now to be almost equating sections 106B(2) and 106C.  If a child does not 
understand the effect of an oath, he or she may think it is like telling the truth to mummy.  Many children know 
that they should tell the truth to mummy, but also that they can lie to mummy.  Children go through an age in 
which it is almost habitual.  It is quite a matter of concern for parents when it strikes them that there is an age at 
which children have this tendency to lie.  They think they can get away with it.  Mummy has a tendency to know 
when a child is telling a lie, but I do not know whether a judge will have the same ability.  I have a concern about 
the amendments being made to section 106A.  It may be difficult to get a child to understand that it is more 
serious than talking to mummy, but that is the difference between sections 106A and 106B.  That is why the 
difference is there.  We now have both those sections, and I do not think there is any difference between the two.  

Amendments to sections 106E and 106F extend the capacity to receive assistance in the court from children 
under 16 to those under 18.  I understand that, and it is reasonable.  One of the biggest mistakes we ever made 
was to assume that people were of age at 18, and mature at that age.  Many of the most vulnerable people in our 
society, between the ages of 18 and 25, are caught by virtue of being deemed to be adults, as a result of this great 
privilege we gave them.  I know what the reasons were - we were sending them off to Vietnam to be shot, the 
same way as we sent them off at age 17 to be shot at the Somme and elsewhere.  

Hon Giz Watson:  And also in Iraq.  

Hon PETER FOSS:  Yes; in Iraq.  

Hon Simon O’Brien:  No Australian soldiers have been shot in Iraq.  

Hon PETER FOSS:  Luckily, we have had none shot.   

The fact is that, in certain areas of judgment, they are not mature.  We all know that in some areas boys mature 
later than girls. It is well known that, in certain matters of judgment, while giving the appearance of being adults 
- in strength, size and so forth - they lack the basic confidence and experience.  Society has imposed an 
obligation on people under the age of 21, which in many cases should not have been imposed.  I believe in being 
selective about it.  We had to go and change the law, but I certainly see no point in making a distinction between 
those aged 16 and those aged 18.  

Section 106G reads - 

Where in any proceeding for an offence a defendant who is not represented by counsel wishes to cross-
examine a child who is under 16 years of age, the defendant -  

(a) is not entitled to do so directly; but 



Extract from Hansard 
[COUNCIL - Tuesday, 21 September 2004] 

 p6044c-6052a 
Hon Peter Foss; Hon Giz Watson; Hon Nick Griffiths 

 [7] 

(b) may put any question to the child by stating the question to the judge or a person approved by 
the Court, 

and that person is to repeat the question accurately to the child. 

That is quite understandable, and the amendment to this section will extend that provision to a victim of serious 
assault, and I support it.  Having said that, I would like to hear from representatives of the accused.  Although the 
principle seems to be sensible, I would like to hear from counsel for the accused.   
The Bill then goes on to put in place a whole regime for dealing with visual recordings.  Section 106H is 
amended by clause 19, and new sections 106HA to 106HD are inserted by clause 20.  This seems to be 
reasonably satisfactory, but I would like to hear from counsel for an accused.  I have one area of concern, with 
proposed section 106HB(3), which deals with giving transcripts to the defendant and his or her counsel.  
Proposed section 106HB(2) reads - 

A visually recorded interview is not to be admitted in the proceeding under subsection (1) unless — 

(a) a transcript of it has been given to the defendant; and  
(b) the defendant and his or her counsel have, in accordance with the regulations, been given a 

reasonable opportunity to view the visually recorded interview. 

That is fine, but proposed section 106HB(3) reads - 

Neither the defendant nor his or her counsel is entitled to have possession of, or of a copy of - 

(a) a visually recorded interview; or  
(b) a visual recording of evidence on which a visually recorded interview is recorded or which 

incorporates a visually recorded interview. 
I think that is wrong.  At least counsel should have it.  It may have strictures imposed on it, whereby it is not to 
be shown to any other person; it must be used purely for the purposes of the case.  The court may decide that 
there are improper defence counsel, but the remedy for that is to get rid of them.  All defence counsel should not 
be penalised because of a view formed that some defence counsel do not perform their role as officers of the 
court.  Proposed section 106HB(3), to the extent that it applies to counsel, while it is reasonable that counsel may 
be restricted in the use that can be made of visual evidence, is unreasonable in denying it completely.  Evidence, 
including not only the words that were used but also the demeanour of the defendant and so forth, must be made 
available to properly prepare cross-examination, summings up and addresses to the jury.  Members must keep in 
mind that virtually all statements, regardless of whether they are on oath, will be turned into evidence and people 
will not be given a copy of them.  That provision goes over the top and I have serious doubts about its fairness.  
As I said, other arguments might be put in favour of it or some counsel may say they have no problem with it.  I 
do not know which way they will go.   
Sections 106I to 106P are very procedural provisions.  The Bill makes amendments to the provisions of the 
Evidence Act that currently deal with videotaping a child’s evidence and application for directions, the recording 
and presentation of a child’s evidence-in-chief, and a child’s evidence in full.  All those provisions are very 
procedural.  Frankly, I feel incapable of saying whether those procedures are correct.  The only people who can 
comment on those procedures are those who are intimately involved with them.  I have no doubt that the 
Director of Public Prosecutions has had an opportunity to comment on the proposed amendments.  Judging from 
the comments I have received from the Criminal Lawyers Association, I do not think the amendments to those 
sections of the Act have been very well received.  That does not mean that I accept everything that the Criminal 
Lawyers Association says.  When I was in charge of legislation, there were occasions on which the Government 
would occasionally receive legislation that appeared to have been drafted especially by the office of the Director 
of Public Prosecutions without any real concern for the alternative points of view.   
Section 106Q states -  

Where evidence of an affected child is given in a manner described in section 106N(2) or (4), and the 
identification of the defendant is an issue, the affected child is not to be required to be in the presence of 
the defendant for that purpose -  

(a) for any longer than is necessary for that purpose; and 
(b) before the affected child’s evidence (including cross-examination and re-examination) is 

completed. 

That provision will now be extended to special witnesses.  I agree with that provision; it seems perfectly 
reasonable.  I have no problem with it.  I do not think that any other comments I could make would make any 
difference to that.   
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Proposed section 106R seeks to use a new definition and it extends it in some places.  It is a simple way of doing 
it.  It then creates two new subsections - (3a) and (7).  Proposed subsection (3a) states -  

Despite subsection (3), in any proceeding for a serious sexual offence an order must be made under 
subsection (1) in respect of the person upon or in respect of whom it is alleged that the offence was 
committed, attempted or proposed unless the court is satisfied - 

It then refers to the presumption and that if the presumption is in favour, it ought to be made.  Proposed 
subsection (7) provides that the jury must be told that there is nothing unusual about it, which I support.  I do not 
envisage any objections to that.  Section 106S provides for procedural hearings to determine the orders, and 
section 119 provides for regulations.  Clause 29 includes some consequential amendments, and clause 30 
includes transitional provisions.   
It is quite complex legislation that makes some substantial amendments to the law.  As I said, the Opposition 
fully supports the principle and the intent of this legislation.  We will, of course, support the second reading of 
the Bill even though we might not support some matters of detail, such as the concern I raised that there will no 
longer be committal hearings.  I have concerns also about the drafting of the evidence relating to relationship 
evidence and propensity evidence.  Although we support the Bill, for the benefit of the Crown and defence 
lawyers, a committee should examine the legislation because some of that ambiguity will tell against the Crown 
as it cops the wrong end of the interpretation in a criminal matter.  So far as the accused is concerned, I believe 
that the practicalities and procedures, which are necessarily embedded in this Bill, must be examined to 
determine whether they are practical.  I am pleased that this legislation has been introduced and I have great 
pleasure in supporting it.   

HON GIZ WATSON (North Metropolitan) [5.55 pm]:  I will speak on the Bill on behalf of the Greens (WA).  
We will support this Bill.  We believe that the amendments in the Bill to the Criminal Code and the Evidence 
Act are welcome.  However, I have queries about some matters in the Bill.  The matter of sexual assault and the 
prosecution of those cases is a somewhat vexed issue.  Many victims and survivors of sexual assault are reluctant 
to pursue matters through the courts.  I appreciate that this Bill seeks to make that process less traumatic and 
more successful.  Therefore, it will encourage more survivors of sexual assault to follow through the process.  
On the other hand, we want to ensure that we do not inappropriately remove the usual rights of a defendant or a 
defendant’s lawyer, regardless of whether the subject matter is one that is considered very serious by the 
community and, indeed, by the Greens and me.   
Family domestic violence and sexual assault is an area in which the community must do a lot better to ensure 
that perpetrators are brought to justice and prosecuted.  Also, we want to ensure that the legal process is made 
more accessible to and less traumatic for survivors and victims of sexual assault and other matters.   
In principle we support the intention of the Bill.  However, I will raise a number of questions about the 
proposition that was raised in the second reading speech whereby Hon Nick Griffiths said - 

The package of reforms proposed in this Bill aims to address the limitations of our current system and 
to provide mechanisms for the protection of sexual assault complainants, as well as making their 
experience with our criminal justice system more user friendly and accessible. 

The main point I query is that described in the second reading speech as the second major reform that provides 
legislative protection for counselling communications.  The Attorney General commented on this amendment in 
a media statement on 27 June this year -  

. . . the reforms would protect confidential communications between victims and counsellors which 
could be subpoenaed by the accused without the consent of the victim.  
. . .  
“The legislation will also tighten, and make more stringent, the grounds that defence must prove to a 
judge to show a legitimate forensic purpose in seeking to access the records,” he said. 

I am neither an expert in this area nor a lawyer; however, I understand that the current situation is that a defence 
lawyer cannot go on a fishing expedition to seek to subpoena documents.  Currently, defence lawyers must have 
a legitimate forensic reason for obtaining those types of documents or must be able to show that the documents 
that they are seeking to subpoena will have probative value.   

Sitting suspended from 6.00 to 7.00 pm 
Hon GIZ WATSON:  I was speaking about the second major reform, as it was described in the second reading 
speech, for providing legislative protection to counselling communications.  I am not opposed to the issue of 
protecting counselling communications; however, it is important to acknowledge that a defendant and the 
defendant’s counsel also have natural justice rights to access documentation.  There is a very fine balancing act 
between that and wanting to ensure that a complainant or survivor of an alleged offence is not inhibited in 
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seeking counselling and speaking fully and frankly with a counsellor without fear that the communication will be 
accessed by the defendant.  As I said, I understand there is currently a limitation on the ability to obtain 
documents in that the current test does not allow a fishing expedition to access any documentation.  However, 
there is also a problem for defendants in that if they suspect a certain document will provide evidence to assist 
their case, they are limited because they inevitably have to second guess the contents of the document. 

My question to the minister on clause 10 is whether the term “counsellor” is defined sufficiently tightly.  I agree 
that communications with a counsellor - perhaps a professional person working for the Sexual Assault Referral 
Centre, a member of the Police Force or a doctor - should be protected in the same way that the confidentiality of 
communications with doctors and health professionals also should be protected.  I seek some clarification from 
the minister on whether the restriction of access to communications also relates to the complainant 
communicating with non-professional organisations.  It is my understanding that it would be possible to define 
and refine in regulation, for example, exactly to whom the communications refer.  I suggest that in this way the 
Bill could contain a broad provision but define in regulation the particular organisations that would be covered 
by this protection.  I throw that out as a suggestion.  I do not know whether it is of any interest to the 
Government, but it would provide certainty on exactly which counselling organisations and which people would 
be covered by the provision.  I am no expert in this area of the law and I support the intention of the Bill to 
protect the confidentiality of survivors of sexual assault.  Conversely, I am also conscious of not unreasonably 
restricting a defendant’s access to documents that might assist the defendant’s case. 

Other provisions in the Bill include the visual recording of interviews with children.  I have no problem with that 
provision.  It is a very welcome change and, in fact, one that I discussed with the Attorney General.  The issue of 
videorecording arose as an obvious option to use in attempting to reduce the trauma experienced by children in 
cases of sexual and physical abuse.  I am, therefore, very pleased that the Bill includes that amendment.  I have 
no issue with the fourth area of reform, which is the conferral of special witness status; that is a good advance. 

In regard to the fifth area of reform, the second reading speech states -  

The Bill will therefore prohibit an unrepresented accused person directly cross-examining a 
complainant who is a special witness.  It will also provide courts with increased powers of intervention 
to prevent intimidating or oppressive cross-examination of any witnesses . . .  

As the second reading speech acknowledged, this recommendation came from the Western Australian Law 
Reform Commission; the Greens (WA) are, therefore, happy to support it.  We also support the final area of 
reform relating to fees and expenses for support people. 

Probably the main area to which I seek some response from the minister is in counselling communications.  I 
suggest a further refinement, if it is possible, to make it clear to which counselling communications the Bill 
refers.  I seek the Government’s response to that matter.  The Greens support the Bill. 
Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works).  
 


